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ANNUAL CONFERENCE OF THE
INTERNATIONAL BAR ASSOCIATION i

g

T KYO 19-24 OCTOBER ;.'t:..::i;g
- 2014 &

ith a population of more than 13 million, the capital of Japan and the seat of lapanese government is

ane of the largest metropolises in the world. A oty of enormous creative and entrepreneurial energy

that enjoys a long history of prosperity, Tokyo i often refeérred to as a "command centre” for the global
economy, along with New York and London. Not only a key business hub, Tokyo also offers an almost unlimited
range of local and international culture, entertainment. dining and shopping to its visitors, making it an ideal
destination for the International Bar Assodation’s 2014 Annual Conference.

WHAT WILL TOKYO 2014 OFFER?

= The largest gathering of the international legal community in the world - a meeting place of more than
4,500 lawyers and legal professionals from around the world
* More than 180 working sessions covering all areas of practice relevant to international
legal practitioners
« The opportunity to generate new business with the leading firms in the
world's key cities
* A registration fee which entitles you to attend as many working
sessions throughout the week as you wish
& Up to 25 hours of continuing legal education and continuing
professional development
* A variety of social functions providing ample opportunity
to network and see the city's key sights, and an exclusive
excursion and tours programme

contact: Internaticnal Bar Association
. London ECAA 4AD, United Kingdom

Tel: +44 (0720 TEAZ 0090 Fac +44 (0020 TEAZ 0091  ihaevents@int-barom

WWW.IBANET.ORG/CONFERENCES/TOKYO2014.ASPX

OFFICIAL CORPORATE SUPPORTERS

@ LexisNexis'
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LPFUFDATED DAMAGES

Liquidated damages

pquidated dammages are an area of

Law that seems o mystify many legal

scholurs. In 1854, a New York Courd

ot Appeals judge remorked that even
(e ‘ablest jodges have declred that they
fielt themselves conbarmssed in ascertaining
(he principle on which the docisions. .. were
founded.” This comment s remained
strikinghy valid. Simply stated, the courts
comitinue to apphy vague and confusing
principles in the area of lgoidated diomges.
Historically, this aren of the low developed
from evuity, which granted reliel against the
harshness of penal bonds. A proal hond was 2
form of asurance whereby an individual would
hind himself to pay a definite sum of money
in the cvent he foiled o perform another
primury crhligation. The equitable principle
granting reliel sgainst such bonds later was
adopted by courts of low and remains twoday
as the fonndation for the rle that p-::ulhm
are void and unenforeeable. However, courts
later began o redlise thal, in certain situations
where the actual domeeres conld wot be readily
ascrrizined, [romases Lo pay i .-hpul.m o s1om
i the cvent of @ breach of contrack were a
valld aliernative to the uncertainty of a jurv’s
avard. This distimction formed the basks for
(he diffeventistion betweon penalties and
liguidated domages clnses.!

Definition, meaning and concept

Geenerally, contracts that involve the exchange
of mugkey of the promise of performance
have a liquidated damages stipulation, The
puurpase of this stipalation is fo establish o
predetermined sum that mast be paid if 2
party Fails t perform as promised

Darmages can be liquidated ina contract only
IE (1) the inpury is either “oncertain’ or *difficodt
tin iy {2} the amoumnt s reasomable
arwl considers the actunl or anticipated hem
cansed by the contract breach, the difficolty of
prering the biss, and the diffioulty of finding
anather, adequate remedy; and (3 the domages
are structured bo function as damages, pol
as & pennlty. IF these criteria are not met, &
ligrrickateed camages clase will be void *

“Lignickated damagges’ nieams that it shall
b taken as the sum that the parties have by
the contruct msessed as damages 1o be paid
whatever may be the actual domnge. The
peirties Lo the contract iy agree ol the time
of contracting that, in the event of breach, the
party in defanlt shoold pov a stipubated som of
micy b the other, or may agree that, in the
event of brewch by one purty, amy amoont paicd
by them o the other shall be forfeited. Tt isa
g “pre-estimate of damages’ likely bo flow
from the breach.® The purpose of insering
lequriefded damuges clanse s ondy o cosure thai
the contractor shall cxecme the work with due
diligence and ina workmanfike mamier and
strive to complete the whole werk as given in
the contruct within the stipubded time.

1t must be remembered that the stipulation
wilhs regardd o liquidated damages is not at all
aimed to provide revenue to the emplover. It
is thus, desirabbe that recourse o impasition
af liquidated domages should be ken only
in extreme cases. 11 st be understood
that by realising the amoumt of Houidated
damages, the emplover is not cnlby reducing
the working capacity of the contrictor bt
is also running the risk of bringing the work
te i complete halt. Many begal and financial
complications can and do arise consequently
In many cases the time fxed by the contract
ceases 1o b .1p[:-h-c'.1|-h om sccoumnl of seme
at of default of the cmployer or his architece
or engimeer. A provision is, therefore,
generally inserted in order to avoid such acts
or defaulis destroving the right to lignidated
damages, by which the architect or cogincer
is u:l.p-m't':-.xl lo grrat an exbemsion of tme
om the happening of certain specified events
and the ¢ontractor is bomnd. when such an
extension of ime has been properly granted
toy comypdete within the exiended time, This
has the effect of substituting for the time
fxnaed by the eontraet o new date from which
the liguidated damages are to run., Swech
1 rvew elate cun only be substituied for the
ortginal time, under such 2 power. where the
cxlension is given under the ciroumstances
and on the happening of the events expressly
prorvicied by the contract ¢
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Indian panorama

The principle of requiting pavments to
represenl 11.1]]:.1__.;'."\- rather than penumlties
goes hack to the equity courts, where its
purpose was fo protect panies from :I:Il.lkln_'.l;
unconscnable bargains o overreaching
thieir boundaries. The Indian Contrac Ac
1872 provides a hasic structure of the lw of
contrmct in India, ls enforcement, various
prowisions reganding non-perfermance and
thie brench of contract. Sectjons 73 and T4
ol the Indion Contract Act, 1872, are the
relevant wpplicable Laws

Parties entering into a comtract had o ke
safegtards i buabd in the relevant dlause
contuining the applicable Lows (that b, sections
T and 74 of the Indian Contract Act [872)
by preapeerly inedicating the liguidated damages
in the eventuality of beeach vinktion of the
contract by either side, to essure smooth
gosiiduc of the terms and conditions as
contuined in the agreement mther than
sapproic bz comnt of by at o subseruent date
(o determine a penaley for the breach o
viokation of any of the canditioms sontained
in the agreement. Thus, in India, 2 stipukation
oy dle by damages wonld act is an upper
lirmit o the chommges recoverable by the
clainmnt for beach and the court has the
dliscretion toreduce (but not increass bevond
the somesmt stipulated i the contract | the
damages; though the cxpressicn “reasomible
CTHTpCrsaton immrpies that this wliscretion is tos
be exercised with care

The Supreme Court of India, i Fatk
e o Bl Kt Diex,” called section 74
the premision cotting through the maze
of mules evobed by English conrts over a
perind of time to distinguish between what is
considered 2 gemnine pro-defermination of
g es and what iy penalty and, therefore
el enfiore eatile

In Maola Buy o oten of fadic A the
Supreme Court repelled the contemtion thit
4||L.u|1i]'n-|l At speell ot in o contrect fog
supply of potstoes to the central govermment
were, {1 the cirommnstances of the cese, genvine
pre-determimation of whint the domages were
likely 1o be and held (hal such condiiions were
unenfirceable pemalties. The court abso nted
that thit the contral government did ol make
amy effirt fe establish the quuntum of damage
suffered by it

Maweover, in e case of £ And Matwmd
Fury Carparrition Lid v S Pipe 2 a7 the comrt
surnmirised that the terms of a eontract
mixst be tiken into conskdertion if the
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terms stipulating the lquidated danmages

i case of the breach of the contbract are

clenr and unambigreons inless it is held tho
such estimate of damages  compensation

is unremsenable or is by way of penalty. In
every cast of breach of contract, the person
agericved by the breach is not required to
perowve actial loss oo damage suffered by him
bedore be cin claim a decree. The court is
compelent toaward reasonable compensation
incase of breach even if no sctual dumage is
proved to luve been sulfored in consequence
of the breach of a contract. In some contracts,
it would be impossible for the court o mescs
the compensation arising from breack and

i the compensation conteimplate d is not by
way of penalty or unreasonable, the court can
wwarrd e s if i s geiuine pre-cstimate
bw thie parties as the measure of reasonable
corpemEalon.

Universal attitude

A

Position m the United WA

In recent vears, liquidated dumages clauses
hawe attracted significant media coverage in
the UK in relation o unfair bank and credie
card charges. The reason for this has been the
unwillingness of the English courts o enforce
i firpuickated dimages clivse it the sum
stipukated o be paid upon breach b excessive
o pnitive — this conbd result inoaich o

clumse being regarded as a penalty chonse and
therefore unenforreable under English law®

Position m France

French baw treats peralty and liquidated
damages cianses in a different munner, The
amotnt contractlly doe onder g penalty
clse may be increased, or reduced, by

the judge when it is “obndousy excessive o
ricficnlonsty low”. The judge moy, by their

own matkon, decrease o increase the agreed
pemalty. In practive. judges rurely award a
prenalty which would be grester than five per
cent of the contract price. The judge would
determine the peonlty svarded on the hasis of
the actual boss suffered. The coforceabslity of
a liepuidiated domages chnse depends on the
nature of the domage that ocourred. I it merits
the legal qualification of “decennial labiliy
damage, the ligpidated damages clanse wonld
he deemied void. I this is mot the case, i wonkd
he enforced, provided there i not a bresch
of an essenitial condition under the contrac

{ Chrnmagant case |, an intentiom] defall o
grovs misconduct, oF evidense of fraul



Positron in Span

Artices 1152 and 1154 of the Spanish Civil
Code, staie that, in the event of breach

of contract by delay, penolty shall replace
contractial 1|.|J!I.|._’r"~ anqd paymecnt ol interest
and the judge can modity the penalty

in accordance with the performance ol
principal obligation, Therefore, comtractual
.'1.|I!II.I_1{|'-.- for delay are not just pavimerits oo
account. However, the courts may aidjust
contractual damages

Pasitaon tn fardan

Article 364 of the Civil Code states that opon
an application by either party, the court om
alter any fimed amount of Gguidated damages
for delay, in erder to determine the actual
damages suffered by that party

Pasition in LAE

Article 396 af the Cival Code allows the
conlractor of te emplover o vary the
lirpriickated dimmages s as fo fully reflect the
artual fnss. Further, the party seeking 1he
alieration bears the burden of demonstrating
the actuad loss suffered and it virianee

from the liquidated diomages as set out in

the contract. As per Article 2680, if the victim
contributed o the damuage or increased
domage, the court may reduce the linbility or
award no danuipes,

Position in Germany

Under section M43 BGE of the German Civil
Cowde, an unremsonahly high penalty canneot
he applied in case of deling and the actual
diumages would be one of the factors fo take
it account for exient of such penalie Ti
deprnids on facts and circumstances of cach
cuse whether section 343 BGB can be applied
Ty analogy to liguidated diomages for delay.

Epilegue

Imvocation of a liguidated damages clanse
shiculd be taken by the emplover as reeours
oy in such cases where there can be no
twer ceprimicena that the contrsctor dees not
have the capacity to do the work - nor wil
lie be absle b I.'I'HI1|.I|| te the work within a
reasomoble time after the lime stated in the
comtract expires. Aoy sction tken g ey

LPFUFDATED DAMAGES

wonld land the employer in tronble. Some
o of restraint in proceedin imst the
comtrscior must be exerwised. The contn
my have gemmine problems which he could
not hunve forescen with reasonable diligence
at the time of entering into the coniract. If
the emplover takes into consideration the fact
that it dioes mot s the contractor o delay
execution of work, then he has o investigate
whey 2 lefay s oocurring, The emplover must
endeavour 1o find solutions mather than saving
that it bs niod his problem, sinee the aimed
abjective of the emplover is to get the work
completed rather than enter inlo any legal or
financial complications.®

Liguidated damages clamses possess
several contraciual advantages oo, First,
they estahlish soime predictability involving
costs, so that partics can balance the cost of
.u:lu‘up.ul:'-] periormance against Lhie cosl
af & hreach. In this way lguidated damages
servee as i source of limited instirance for hath
parties. Secondly, the partics cach have the
ppportunity 1o selile on a sum that s motually
agreeable, mther than beaving that decision
up tov the conrts and adding the eosts of time
and legal fres '™

Therrlore, the far-dlung axioms lakd down
in the concept of lguidated damages can
be said to be held stendfast when they comie
in thee way of courts, ignoring the sCeplicksim
the comeepl has carnied for a very long time
Liguidated domages and the hefty weight
of monctary justice || carnies, resis on the
shoulders of each judge dealing with it and
rveeds scrious lacidity, as the provisions amd its
intrinsic principle are indispensahle

L

Muirs

1N Sex

chierne i s sslow . cmarss Tipuslzical

ASIA PACIFIC REGIOMAL FORLUIM NEWS AUGUST 20714



	Asia-Pacific-Forum-News-August-2014-FINAL_001.pdf
	Asia-Pacific-Forum-News-August-2014-FINAL_002.pdf
	Asia-Pacific-Forum-News-August-2014-FINAL_003.pdf
	Asia-Pacific-Forum-News-August-2014-FINAL_029.pdf
	Asia-Pacific-Forum-News-August-2014-FINAL_030.pdf
	Asia-Pacific-Forum-News-August-2014-FINAL_031.pdf

